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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
WC.HANH
ATTORWEY GENERAL
Everett W, Viillfm. b.O,
Texes 3tate Bosrd of ledloal Xxeminers
1114-1115 Yedica) Arts Building
3an antonio, Texas V4 //\
4 ¢ \
Dear 3ir: (/// Y
Cpinion No., 0-1586 .\
Re; Where an applican¥ for license presents
a diploma which he w an several
years ago, end oredentials eh, 5t time
b0, qualified take
it without ¢ t for
pon-nedicel ¢ollege
law ast. retroas-
th a psrsog fron ap-
n 0 medioal examine
proviaions of law al~
0 now take the sran-
elsted questions,
of the r¥oueats of the Texas
State Bosrd of\Me ndrs for em opinion on the

to’ precent for oonsideration
where\gn agpiicent for liocense pre-

, X he was granted several
oredentials wrieh, at the time of
qualified hin to take the exam~

Zh tc now ask whether the present
etroactively to prevent sueh & person
from applying for admission to medloal examina-
tions oy whether the provisicrna of the law al-
low auch a person t¢ now teke the examinaticns.™

(8). "4 foreign 3bate, of the United States,
from which we have applieants for licenses, has

HO COMMUKICATION I8 TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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& bonrd of medical examiners for esoh of the
several, sepsrate schools of medicine, whieh
boarda examine in the same fundamental subjects
and wiich grant licenaes for such respeotive
schools of medicine all of whioch licenses allow
identical privileges as to scope of practice.
This 4ifTers from the foomposite' typs of board,
a8 in Texasg, where the Board is eomposed of
preotitioners of sll of the recognized sochools
of medicine and whiech grants licenses, identi-
cal in sll resrects, to practitioners in all of
the recognized sckocols of practice,

"Would 1t ncet dbe in violation of Article
Sixteen (18), Seoticn thirxrty one (31) of the
Texaa Constitutiocn, providing:

¥iThe Legislature may pass laws pre-
soribing the gualificetions of praotice
of medicine in this 3tate, and to punish
persons for mal-practice, but no prefer-
snae ahall ever be given by law to any
sghools of medioine,’,

and in violation of Artiole 4504, R.C.3.,(1925),
as amended 1939 in House Bill §148 which opens
with thia declaration:

"!Nothing in this Chapter shall be so
sonstrued as to diseriminate against
sny partiocular scheool or system of medi-
cel practice, * *= = ¢

for the Tex=s Board of Kediocal Exsxiners to
grant & license by reciprecity to a licenses of
one of suah boards of suah foreign state and to
deny to a licensee of another of such boards of
thet same state & license by reciprosity."

(3). "An applicant for a licenss t¢ prag~
tice medioine in Texas presents a licenss grant-
ed by ancther 3tate whieh resads 'To Practioce
Osteopathy', which appliocant has secured such
license by exsminstion in fundamental sudbjects,
a8 recuired by Texas law for admisasion by ex~
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amination in Texas, and which sypliceant eajoy-
ed, in the fcreign state, the sare unlimited
pr{vilegc- and secpe of prectice as are enjoyed
by practiticrers in Texes,

"Should nct the T¢xas Bosrd of Medioel Ex-
aminers follow the opinion of the Attorney
Ceneral of Toxas numbered 0-1898, isaued Jeptem-
ber Oth, 1939, end to graat, by reciproeity, such
applicant & license to practice medieine in Texas."

Article 4501, as amended, Vernon's Annotated
Civil Statutes, provides:

"All applicants for license to practice
medicine in this State not otherwise licensed
under the provisions of law must successfully
pass en examination by the Board of MNedicel Ex-
aminers. The Board ia authorized to sdopt and
snforce rules of procedure not ineconsistent with
the statutory requirementas. Appllicants to be
eligible for examination must be ocitizens of
the United 3tates and must present satisfactory
evidence to the Bosrd that they are more than
twenty-one (21) years of age, of good moral
oheracter, Mho have goupleted sixty (60) semes-
ter hours of college gourses, other than ina

ical sehool, whioh courzes would be sceept-
adble, at time of completing same, to the Univer-
sity of Texas for oredit on a Bachelor of Arts
Degree or a Baohelor of Soclence Degree, and who
ares graduates of bona Tide reputable medical
schocols; & reputable mediceal school shall maine
tain a gourse of lastruetion of not leas then
four (4) terms of eight (8) months eachj shall
g€ive a ocourse of instrucotion in the fundamental
sub jeots named in Artiocle 4503 of the Revised
Civil 3tatutes of Texas of 1025, as amended by
this Act; and shall have the necessary teagh-
ing force, and possess and utilize laboratories,
equipnment, and facilitiea for proper instrue-
tion in all of said subjsats. " Appliocations for
examination must be mede in writing verified by
affidavit, and riled with the 3ecretary of the

- Bosrd on foxms pressridbed by the Board, socompan-
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ied by & fee of Twenty-five Dollars (§25). All
applicents shall bs given due notice of the
dete and plece of such examinstion. Provided
further thet all students rogularlz enrolied
medlcal sohools whose gradustes are now per-
mitted ¥o take the medicel exeminetlon now pre-
soribed Dy law in this State shall upon oom%.—ge-
tion of their medical college courses be permitted

to tuks the exeminsti Tbed herein.”
=2 1o M sxmnaabood r?agger:oor%;EIgurl).

The requirement of sixty (60) completed semestor
hours of oocllege work, other then in & mediosl school,
which courses woudd be acceptable, at time of eonpleting
sazme, to the University of Texes for credit on s Bachelor
of Arts Degree or a Buchslor of Science Degree, became
a part of the sbove quoted statute in 1939 by Aot of the
Forty-sixth Legislature, House Bill No. 148, Seotion &.

The proviso to the emanded statute exempts stu-
dents in medicel sochools whose graduates were eligible
for the State Medical Exsminetion préor to the effesctive
dete of the amendment. Opinion No., O=1297 of this depert-
ment to the Texrs State Boerd of Mediosl Exeminers. San
Antonio, Texes, by Hon. Ardell Williams, Assistant Attor-
ney Generel. It is to be noted that this opinion is
restricted to the status of students enrolled in medioceal
school at the time the statute was smended.

As t0o the status of greduates of the same medioesl
86hools who hed received their diplomas prior to the adoption
of the sixty (60) complete semester college hours reguire-
ment, we ars corfrentedd with a gquestion of statutory in-
terpretation, end find it necessary to apply the estsblished
canons Bf stetutory construction to the law before us,

The proviso cof Artlicle 4501, supra, is not free
of embiguity end is susceptible of two oconstructions.

The words “ell atudents regularly snrolled in
medical schools™ might mean only those students enrolled
in medlocel schools at the time of the smendment of the
law to inolude the sixty (60) semester hours of aollege
courses reqQuirement, or again it might mean all students
who have been enrclled in such medical schools whethey
prior to the emendment or at the time of its enactment.
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The phrase "whose graduastes are now permitted
to teke the medical exemination now prescribed by lew
in this stete™ describes and qualifies "medicel schools.®
It 18 to be noted thet the proviso doesg not limit itseif
to students "now" enrolleé in medical achools.

Under & liharal oconstruction the proviso will
not be given the effect of excluding graduateg of the
mediceal 8chools desoribed from taking the examination
bacause they have not had sixty (60) hours of college

- work. If they have been regularly enrolled, end have
comzleted tuelr courses, and received a diploma, they

are ané should be entitied to the seme privilege of

taking the exeminsation s the regulerly enrolled students
&t the time of the amendxment who have not completed their
medicel school gourse., From the languege of the Aot we
caunot discern an intention of the Legislature to dis-
criminate between graduates and studente of mediocel schoois
"whose griduetes are now .ermitted to teke the nmedicel
exanination now prescridved by law". It seaxs to us that
both clesses of students - those who have besn enrolled

but have gradusted and those enrolled st time of amend-
nent to stetute - fall within the permissive scope of

the law,

A contrary construction tkrestens the constitu-
tionslity of the law on the theory thet it would confer
speciel privileges upon one group of greduates and amount
to an arbitrery end unfair discriminstion against another
group of greductes whioh wes entitled to take the sxemin-
etion at the time of greduetion but who were subssquently
berred by & fellure to be exempted from & course require-
ment made subssquent to their gradustion.

Two cardinel rules of construoction ere eontrolling
in this situstion. Pirst, the courte will elways endeavor
to interpret a ststute so that ¥ will be constlitdtionel~dnd
valid, end will decline to sdopt e construotion thet will
destroy or nullify i¢, if by sny reasonable construotion
the enactment cen be sustalined.

GKENE v. ROBINSON, 8 S.W. (24) 685;

SLOCUMB v. CAMPRON INDEFENDENT SCEGOL DIST. 868 6.W.
1064;

CATHEY V. WEAVER, 242 5.W. 447.
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Secondly, vhen the languege of & stetute 18 not oleer,
End the ect is susceptible of different constructions,
it wlll not be construed eo as to operete harshly, un-
Justly, or disoriminatorily. That oconstruotion will be
rdopted which is besed on the essumption thet the Leg~
lsleture intended to enaot e feir, Just end remsoneble

lew.

ORIZRTAL AGTFL CO. vo GRIFFITHS, 33 S.W. 652
-ENGEL KING v, VON WAMEL, 26 Tex. 469;

ST/T% v. DELESTENIER, 7 Tex. 469;

DVIS Ve PAYNE, 1?9 S-WQ 60.

Since Article 4501, supra, is susceptible of &
rersoneble construotion which would plece graduates snd
students of wmedical sohools on &n equel basis, we reject
e csonstruction *miech raises constitutional doudbts. If
students enrolled in medioel sohools st the time the
Legislsture ;leced the sixty (60) semester college hours
requirement in Article 4301, supra, ars excepted Ifrom
meeting the requirement by all the ruleg of logle and
prirociples of equity, students who had graduated prior
to the amendment and were in every way quelified to teke
exeminations et the time of gradustion should not be ed-
versely effectad =nd bsrred from tsking the exsmination
beosuss they 41d not heve sixty (60) semsster college

hours work.

In snswer to your first question, it is our opin-
ion thet under Article 4501, es mmended Vernon's Aasnotated
Civil Ststutes, sn epplicent for sdmission for the state
medical exexinetions snd for a license who had scquired
hies mediocel school diploma qualifying him to teke the
gtete medicel exsminations prior to the anendment of arti-
cle 4501 in 1939 to inoclude the requirement of "sixty (60)

680
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semester hours of non-medicel collere couries,® ia not
sub ject to this provision of the smended article and
has a right to take the examinationa d§spite the fact
that he does nct have to his oredit sixty (60) semester
hours of non-medical college coursee,

Article 4500, &s amended, Vernon's Annotated
Civil Statutes, provides for *"reciprocal arrengement ™
as follows:

"The State Bozrd of Medical Exeminers ma
in 1vs disoretion, uyon payment by an aprllioant
of a fea of Fifty Dollars (850), gract licensae
to practice medicine to any reputaeble physjician
who 15 & oitizen of the Unlited States, and a
greduate of & reputable medicel collegs, or who
hea gualified on examinstion for a certificate
of medical qualificetion for ¢ commission in
the MKedical Corps of the United States Army or
Navy, eand to licentiztes of other States or Ter-
ritories having requirements for medligel regis-
tretion and praoctloes ecual to tcase eatablished
by the lawa of this state, Ajrilostions for 1i-
cense under the provisions of t-is Artiole shell
be in writing snd upon a form to be presoribed
by the State Bosrd of Melieal Examiners., Said
aprlication shall be accompanied by a diploma,
or & photograph thereof, awerded to the appli-
cant by & rejputable msdionl ccllege, and, in the
cage of an Army or Haval offioer, a certified
transeript or & gertificate , or license, or eom-
mission issued to the applicant by the Medical
Corps of the Unlited 3tetes Army or Nevy, or by
a license, or a certified sopy of llicense to
practice medicine, lewfully issued to the appli-
cant, upon examinaticn, by some other Itate or
Territory of the United 5States, Said applicasién
shall also be accompanied by an saffidavit mede
by an exsoutive cofficer of the ledlcal Corps of
the United States Army or Navy, the Presideat or
jecretary of the Eosrd of Mediocsl Examiners which
isaued the said license, or by a legally consti~
tuted mediocal regiatration officer of the itate
or Territory by which the certifioate or ligense
wes granted, and cn whioh the aprlieation for
mediecal registration 12 Texas 18 based, reciting




682

Everett V. VWilson, D.C., page B

that the acocompanylng certificete or license

has not been canceled or revoked, except by
honorable discharge frorxr the Hedical Corps of

the United Jsteates Army or Navy, and thet the
stetenent of the cualifric~tions made in the appli-
eation for mediosl license in Texas is true and
correct. Aprlicants for license under the pro-
visions of this Article shall subsoribe to &n
oath in writing before an officer authorized bdy
law to adainister osaths, which shall be & part

of said aprlicaticn, stoting that the license,
gertifioste, or authority under whioh the appli-
cant prsgticed medicine in the State or Territory
from which the aprlicent removed, wes a2t the

time of such removal in full force, and not sus-
pended or canceled. 5eid appiication shall alao
staete thet the applicant is the identical person
to whom the sald certifioante, license, or com-
mission, and the said medical 4lploma were 1lssued,
and that no proceeding has been inatituted
againat the appliocant for the carcellation of
sald certificate, license, or autrority to prae-
tice medicine in the Stete or Territory by whiech
the same wes issuedj and thet no prosscution is
pending against the applicant in any State or
Tederal ceourt for any offense which under the

law of Texes is a felony. A reputable physiolan
within the meaning of this Article shall be one
who would be eligible for examinstion by the Board
of Medioal Exauxirers under the ;rovisions or Ar-
ticle 4505 of the Revised Civil Statutes of Texas
of 1025, as amended by thias Act. A reputable
medical college within the meaning of this Arti-
cle shall he such a3 is defined in Article 4501
of the Revised Civil Strtutes of Texas of 19£5,
as emended dy this Aot., It is provided, however,
that the Bosrd may, under the provisions of this
Article, in 4ts discretion, grant license to any
reputeble phyaieian of another 3tete, Territory,
or District, who graduated prior to the year 1907
from & mediesl college whioh at the time of his
greduation recuired sn.y three ia gourses of in-
struction of nct less than six (6] months esch
for attainment of its diploma, or the degree of
Dogtor of lMediecine, and which at the time of his
graduation wsa generally recognized by ths medical

-
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exanining boards of the s5tates of the Union as
malntalning emtrance requirements &nd courses
of inatruction equal to those maintained by the
then better c¢lass of medlocal schools of the
Unitced states; and provided further that the
seld applicent for license to practice medioine
in this Stave ghalil eppe~r before the Bourd in
executive sessicn and pass a satiafactory oral
examination in prsotioal subjects as may be pre-
seribed by tine Board. The asald Bosrd shall not,
under the provision of t5ls Articls, gra-t e
ilcense to praotice medicine in this »tate to
an arpiicant who does not hold a license issued
By enother s3tate, Territory, or Distrlot of the
rited States, giving tOo him the oeame I igBt tO
agtlice maﬂftino n the itere, Territory, or

D%strfof Tssulng salé 1icenne Wrlob & 110ense
to practice mediolne in this state gives Lo &
physlician of this State In Texas, A8 amended
%ets 1930, Forty-sixth Legislature, House Bill
No. 148, g1, (Underseoring ours).

Article 4504, as amended, Veracn's Annotated Clvil
Statutes, relating to “construetion of this law®™, reads
in part: '

"Nothing in this Chapter shell be so ¢on-
strued ss to disoriminate againat any particuler
School or aystem of medioal practice, nor %o af-
fect or 1limit in any way the application or use
of the principles, tenets, or teachings of any
shurch in the ministretion to the sick or suf-
fering by prayer, without the use of any drug or
mateorlal remedy, provided sanltary and quarantine
laws and regulations are comrlied with; and pro-
vided, further, that all those s0 ministering or
offering to minlater to the siek or suffering
by prayer shall refrain from mainteining offices,
exce6pt for the purpose of exeroising the princi-
ples, tenets, or teschings of the church of whieh
they are bona flde members, »« » = "

Artisle 16, Seetion 31 of the Texas Constitution
provides, in part, &s followa:

"Phe Legislature may ress laws presoridbing
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the qualifications of praetitioners of medicine
in this State, and to punish persons for mal-
prastice, but ne preference shall ever be given
by law to any schools of mediolne.”

Reviewing Article 4500, supra, it provides that
the 3tate Board of Mediocal Examiners "may, in its dis-
oration, « » » grant license to practice medicine « « «
%0 lisentigtes of other 3tates or Territorics having
requirements for medical reglstration and practice equal
tc those estsdlished by the lews of this State™,

Application must be accompanied in the osase of
"lioentiates of other ttates™ by a license, or a gerti-
fied copy of license to practioce medieine, lawfully issu-
od to the epplicant, upon examination by some other Stave
or Territory of the United States,

There are additional requirements w iohk neved not
be discussed here, A primary condition i3 contained in
the final sentence of Artlels 4500, supra:

"The said Board shall not, ucder the provie
sion of this Article, grant a license to prag-
tioce medicine in this State t0 an applicant who
does not hold a license issued by anothexr 3tate,
Territory, or Distriet of the United States,
giv to him the same right to practice medi-
¢ine in the 3tate, Territory, or Distrigt issu-
ing seld license which a license %o practice
nodicine in this State gives %o & physiclien of
thils State in Texas,™

The present situstion 1s ons involving the appli-
e=tion of the reoiproeity stetute, Artiole 4500, supras,
The language of this statute 1s slear and explicit &s to
the autiority cf the 3tate Bosrd of ledioel Exaxiners
over the applications of licentiates of other States or
Territories,

It {& our opinion that under Article 48500, as
amended, Vernon's Annotated Civil Jtatutes, the medlea)
reaiprooity act, the Texas 3Jtate Bonrd of Kedicel Examin-
ers has the muthority to use 188 A4lsoretion in grenting
licenses to practice medioine & licentistes of cther

684
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states and that it may legally rejeot the application

of & licensed prectitioner of medicine in another state,
whether in that stete a “"aoxposite™ t.pe of Board such
as oxists in Texas or separate Boards for the ¢ifferent
fields of medicine issued the licanse of the out of
stete spplioents, whenaver the Texas Board of Medical
Zxsminers 1is -a;i-rxan thet the requirements under which
the licentiate in the sister state obteined his license
are requirements foxr medical registretion and pragtioce
whioh da not egqual those established by the laws of this
stete. Such aoction on the peart of the Board, pursuant
to the terms of Article 4500, does not vioclats the provi-
sions of Article XVI, Sfeotion 30 of the Texas Oanstitution
in respect to "achools of medioine™ end Artiocle 4504, as
smended, in respeot to disoriminetion egainst sny perti-
ouler school or systex of medioal practice.

In panswer to your third question, this department
hues reld that the practice of oateopathy is within the
phrese "the preaetice of mediecine”., Opinion No. 0-1298
to the Texas Htate Board of Nedicel Exsminers, by Eon.
¥illiam J. Panning, Assistant Attorney General.

Artiole 4510, R.C.8. of 1985, provides!

- MAiny person shall be regarded am praotiolng
medioine within the meaning of this lew:

l. Who ahall publioly profess to bde & phy~
sicinn or surgeon apnd shall trest, or offer to
treat, any disease or disorder, mental or physi-
ocal, or any physicel deformity or injury, by eny
system or method, or to effeot oures thereofy

2. Or who shell treat or offer to treat any
disense or disorder, mental or physical, or any
physionl deformity or imjury by sany system or
method, or %o effect cures thereof and cherge
therefor directly or indireotly, mouey or other
compensation.”

Artiocle 4500, as smended, Vernon's Annotsted Civil
Btetutes, provides that the State Board mey in its disore-
tion grant a ilcense to practice medlcine *to licentistes
of other Ststes or Territories having requiremsnts for
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medical registrastion end practice egqual to those estadb~
lished by the lews of this State,"™ upon compliance by
the licentliates with certain requirements set out in the
statute.

In pessing upon the application of a licensee
of a sister state, the Btate Board of Medical Examiners
mist determine whether or not these requirements have
been met: first, that the prerequisites of medical reg-
istration and practice of the sister state are in con-
formity with the standards established by the law of
Texas; seocond, that the extent of the right to practice
medicine which the license of the sister state caonfers
is co-equal with the privileges end soope of practice
conferred by the Texas license, irrespeoctive of the nature
of the license, its wording or the type of Board which
issues it.

Where an applicant for a license to practice medicine
in Texas presents a license granted by another state which
reads "to practlce osteopathy", the application is within
the jurisdlotion of the State Board of Medical Examiners
and the Board has authority to consider the application
under the Medical Reciprocity Statutes, Article 4500, as
amended, Vernon's Annotated Civil Statutes. Where the
epplicant has secured his sister state license by fulfill-
ing requirements for medical registration and practice
squal to those established by the laws of this state, as
provided in Article 4500, and has met the other requirements
of Article 4500 appliceble to an out of state licentiate
applying for a Tmxas license it is within the disceretion
of the State Board of Medical Examiners to grent said ap=-
plicant a license to practice medicine in Texas,

Trusting that the ebove fully answers the inquiry
ies oontelned in your three letters, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

v Din SO
DS:0b ‘ Dick Stout
: Assiastant

ATBROVETNOV 24, 1939
M

ATTORNEY GLNERAL OF TEXAS




